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GRIFFIS, J.,, FOR THE COURT:
1. James Johnson gppedls the judgment of the Circuit Court of Harrison County that dismissed his
gpped from the county court for failure to prosecute.
FACTS
12. Onduly 29, 2002, Johnson commenced an evictionaction againgt Marsha Gulletteinjustice court.
OnAugust 14, Johnson obtained a justice court judgment inthe amount of $70 and court cost of $60. On

August 28, 2002, Gullette attempted to pay the amount of the judgment and tendered money ordersto



Johnson. On September 3, 2002, Johnson refused payment, returned the money ordersto Gullette, and
locked Gullette out of the renta property.
113. On September 10, 2002, Gullette appedal ed the case to the county court. Gullette filed her ansver
and a counterclam, which sought damages for wrongful eviction, conversion, renta rebate, and fraud.
Johnson filed an answer to the counterclaim.
14. A benchtria washdd on June 20, 2003. Johnson voluntarily moved to dismisshiseviction action.
An order was entered that dismissed the evictionactionand declared the justice court judgment to be null
and void. On Gullette s counterclaim, the court entered a judgment in the amount of $1,875.27 in actua
damages and $2,000 in punitive damages. Johnson then appealed the case to the circuit court. Gullette
then filed a motion to dismiss the gpped, and the motion was denied by an order entered on November
6, 2003.
5. No further actiontakenuntil March 5, 2004, when Gullette again filed amotionto dismissthe case
for non-prosecution. On March 15, 2004, Circuit Judge Jerry O. Terry granted Gullette' s motion and
dismissed the apped.

STANDARD OF REVIEW
T6. The power to dismissfor falureto prosecute isinherent inany court of law or equity, being a means
necessary to the orderly expeditionof justice and alow the court’s control of its own docket. Walker v.
Parnell, 566 So. 2d 1213, 1216 (Miss. 1990); Watsonv. Lillard, 493 So. 2d 1277, 1278 (Miss. 1986).
This Court will not disturb atrid judge sfinding onappeal unlessit ismanifedly inerror. 1d. The granting
of motions for dismissd are subject to the sound discretion of the trid court. Moreimportantly, this Court
can reverse only wherethere has been an abuse of that judicid discretion. Carter v. Clegg, 557 So. 2d

1187, 1190 (Miss. 1990).



ANALYSS

17. We firg address the threshold issue of subject matter jurisdiction. Section 11-51-81 of the
Mississppi Code Annotated providesthat no appeal fromthe drcuit court to the supreme court of any avil
or crimina case which originated in justice court and was gppeded to the county court and subsequently
gppeded to the circuit court, may be filed unless a congtitutiona question is involved and then only upon
the alowance of the appeal by the dircuit judge or by ajudge of the supreme court. Indeed, thisaction was
origindly filed in justice court. However, the clam that is in issue here originated in county court. The
origind justice court judgment was voluntarily dismissed by Johnson. The county court judgment was
based on Gullette' s counterclaim, which was first brought in county court. Accordingly, this matter is
properly before this Court.
118. Withjurisdictionresolved, we must consder whether it was an abuse of discretion for the circuit
court to dismiss Johnson’ sappeal for failure to prosecute. The apped in question hereis the gpped from
county court to circuit court. The procedure is controlled by the Mississippi Rules of Civil Procedure, the
UniformRulesof Circuit and County Court, and the Missssippi Rulesof Appellate Procedure. American
Investors, Inc. v. King, 733 So.2d 830, 832 (4) (Miss. 1999).
T9. Rule 5.06 of the Uniform Rules of Circuit and County Court provides.

Briefsfiledinan appeal onthe record mugt conformto the practice in the Supreme Court,

induding form, time of filing and service, except that the parties should file only an origina

and one copy of each brief. The consequences of falure to timey file a brief will be the

same as in the Supreme Court.
Rule 2(a)(2) of the Mississippi Rules of Appellate Procedure provides, in pertinent part, that:

An appeal may be dismissed upon motion of a party or on motion of the appropriate

appellate court (i) when the court determinesthat there is an obvious fallure to prosecute

an goped; or (ii) when a party falsto comply substantidly with these rules. When either
the court, on its own motion or on motion of a party, determines that dismissd may be



warranted under this Rule 2(a)(2), the clerk of the Supreme Court shdl give writtennotice

to the party in default, apprising the party of the nature of the deficiency. If the party in

default falsto correct the deficiency within fourteen (14) days after notification, the appeal

shall be dismissed by the clerk of the Supreme Couirt.
710. Based on these rules, the drcuit clerk was required to notify Johnson of the “nature of the
deficiency” and dlow him fourteen days to cure the defect before the case may be dismissed for failure to
prosecute. Van Meter v. Alford, 774 So. 2d 430, 432 (113) (Miss. 2000). Gullette's motion to dismiss
may not be a subgtituted for the clerk’ s notice of deficiency. 1d. In addition, the fourteen day period to
correct any deficiencies begins to run on the clerk’ snotice. 1d.
11. Here thecircuit derk did not give Johnson the required notice of deficiency. Thus, Johnsonwas
deprived of due processrights. 1d. Wefind that the court erred whenit dismissed Johnson' sapped. We
remand the case for further proceedings consstent with this opinion.
112. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
REVERSED AND REMANDED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO
HARRISON COUNTY.

KING, CJ.,LEE AND MYERS, P.JJ., BRIDGES, IRVING, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR.



